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SALE OF AUSTRIAN WINTER PEAS BY THE COMMODITY 
CREDIT CORPORATION 


PART 1 
INTRODUCTION 


On May 26, Representative John F. Shelley, of California, made a 
speech in the House of Representatives, raising questions about the 
propriety of the conduct of the sale by the Commodity Credit Cor- 
poration, an agency of the Federal Government, of some 80,000 tons 
of Austrian winter peas on the west coast. Mr. Shelley emphasized 
that he made no charges of misfeasance, malfeasance, or favoritism 
on the part of anyone in the administration but he told the House the 
facts relating to the transaction were “so strange that they warrant 
a complete investigation by the proper committee of the Congress.” 

Representative Clifford R. Hope, chairman of the House Com- 
mittee on Agriculture, upon the completion of Mr. Shelley’s speech, 
assured the House that a compiete investigation would be made, and 
he assigned this task to a subcommittee comprised of Representatives 
Charles B. Hoeven, of Lowa (chairman); Paul B. Dague, of Pennsyl- 
vania; Page Belcher, of Oklahoma; William R. Williams, of New York; 
William C. Wampler, of Virginia; E. C. Gathings, of Arkansas; Carl 
Albert, of Oklahoma; Pat Sutton, of Tennessee; and Paul C. Jones, 
of Missouri. 

Mr. Hoeven, on behalf of the subcommittee, requested the General 
Accounting Office to prepare and submit a report on the transaction 
in Austrian winter peas, and he set public hearings to commence June 
17, 1953, with representatives of the Department of Agriculture and 
the purchasers requested to appear and testify on all phases of the 
subject. 

PART 2 


REPORT OF THE GENERAL ACCOUNTING OFFICE 


The General Accounting Office delivered its report to the subcom- 
mittee chairman under date of June 16, setting forth details as follows: 

On April 30, 1953, Commodity Credit Corporation entered into a contract to 
sell approximately 77,649 tons of Austrian winter peas at $30 per ton to 3 
firms in Oregon and Washington. Under its price-support program for 1949- and 
1950-crop Austrian winter peas the Corporation had acquired 122,860 tons of 
peas, at an average cost of $91.26 per ton, or an aggregate cost of $11,212,823. 
As of April 30, 1953, 100,776 tons remained in inventory, of which 77,649 tons 
(the quantity sold on April 30) were stored in the States of Oregon, Washington, 
and Idaho, and the balance (23,127 tons) was stored at various locations in the 
Midwest and southern areas. Storage and transportation charges incurred to 
April 30, 1953, aggregated $2,951,178. The average monthly storage cost for the 
10-month period ended April 30, 1953, was $56,386. 

Prior to May 1, 1953, the Corporation had sold 22,084 tons of 1949-50 crop 
peas on which it had incurred a loss of $780,806. During the 10 months ended 
April 30, 1953, 8,735 tons were sold at an average price of $70.15 per ton exclusive 
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of the sale on April 30 of approximately 77,649 tons. CCC’s book cost per ton 
including accrued storage and transportation) as of April 30 was $110.58 and 
the loss on the sale of 77,649 tons (if this quantity is delivered) at $30 per ton 
would be approximately $6,257,197. These sales were made pursuant to author- 
ity granted to the Corporation in section 407 of the Agricultural Act of 1949 
wherein sales of storable commodities for seed or feed are permitted at any price 
provided such sales will not substantially impair any price-support program. 

Before April 1, 1953, the Corporation offered the Austrian winter peas for 
domestie and export sale through monthly public announcements containing the 
quantities offered and the terms of sale. Peas for domestic seed purposes were 
offered at fixed prices. Peas for domestic feed purposes only and for export were 
offered at the domestic market price for feed but not less than fixed, minimum 
prices. For the month of March 1953 the Corporation offered peas for domestic 
feed use at the market price for feed but not less than $60 per ton, free on board 
point of storage, plus paid-in freight, as applicable. On April 1, 1953, the Cor- 
poration’s pricing announcement with respect to peas for domestic feed use 
omitted the usual pricing terms and stated that information covering prices, 
quantities, and locations could be secured at six of its field offices (PMA com- 
modity offices). On April 2 the Portland, San Francisco, Dallas, Kansas City, 
Chicago, and New Orleans PMA commodity offices were notified to sell peas for 
feed at $50 per ton, free on board point of storage, and during the month of April 
687 tons were sold for feed on these terms. 

Although the PMA commodity offices were not informed that offers of less than 
$50 per ton would be entertained, the Corporation, on April 30, 1953, entered into 
contract No. Alpm (Fs)—28655 wherein it agreed to sell for feed all of its Austrian 
winter peas on hand as of May 1, 1953, in the States of Oregon, Washington, and 
Idaho (approximately 77,649 tons) to a group of three buyers 


Archer-Daniels-Midland Co., Portland, Oreg. 
Henry D. Gee Co., Seattle, Wash. 
E. F. Burlingham & Sons, Forest Grove, Oreg. 


The price was $30 per ton ($1.50 per hundredweight), basis free on board cars or 
trucks at point of storage. CCC agreed to pay for loading out charges; storage 
charges after April 30, 1953, were for the account of the buvers. 

Paid-in freight transit was furnished to the buyers without cost except that 
any penalty or charge attaching to its use and not previously paid by CCC would 
be assumed by the buyers. (Freight transit privileges are granted by railroads 
on certain commodities shipped by rail to intermediate storage points permitting 
the owner to reship at lower rates than would otherwise be charged.) This pro- 
vision Was not consistent with sales announcements made prior to April 1 wherein 
paid-in freight was charged to the buyers. 

The commodity was to be delivered in sound, merchantable condition within 
6 months after April 30 in accordance with buyers’ delivery orders. Title to the 
commodity and risk of loss and damage would pass to the buyers at time of 
delivery Payment would be made at time of delivery. 

It was agreed that the buyers would use or resell the commodity for feed 
purposes only. 

CCC agreed not to sell during the 12 months following April 30 any Austrian 
Winter peas remaining in CCC ownership for feed purposes or use west of the 
western boundary of the State of Colorado extended to the Canadian border and 
to Mexico. This agreement was subsequently deleted from the contract. 

Particulars with respect to the negotiation of the contract are set forth in 
exhibit C, attached herewith. In general, we are informed that CCC’s problem 
of liquidating its large stocks of seeds, peas, and beans was discussed with repre- 
sentatives of the American Seed Trade Association on April 1, 1953, in the office 
of Mr. Elwood Chase, assistant to the President, CCC. Mr. C. G. Burlingham, 
of E. F. Burlingham & Sons, was one of the dealer-delegates present at the meet- 
ing No offers to buy were received at that meeting and Mr. Chase was not 
contacted by the buyers with respect to negotiating the sale until April 14, when 
he arranged, by telephone, to meet with Mr. C. G. Burlingham, of E. F. Burling- 
ham & Sons, Forest Grove, Oreg., for the purpose of discussing a sale of Austrian 
winter peas. The meeting was held in Mr. Chase’s office in the Department of 
Agriculture on April 17, and was attended by Messrs. Chase, Richards (Vice 
President, CCC), and Tripp (Chief, Procurement and Sales Division, Grain 
Branch, PMA) of CCC, and Messrs. Burlingham and Gee, of E. F. Burlingham 
& Sons and the Henry D. Gee Co., respectively. Mr. Chase informed us that 
during this meeting he attempted to sell the peas for $40 a ton but that the 
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buyers at no time offered more than $30 a ton and an oral agreement was reached, 
in general terms, to sell all of CCC’s Austrian pea inventory in the States of 
Washington, Oregon, and Idaho at $30 per ton, on an “as is-where is’’ basis. 
Mr. Chase left Washington the next day for 2 weeks and the duty of drawing 
up a formal sales contract was assigned to Mr. John E. Tripp, Chief, Procure- 
ment and Sales Division, Grain Branch, PMA. 

During the following week the general terms of the sale were approved by the 
Board of Directors, CCC; the formal contract was negotiated and drawn up by 
Messrs. Tripp, Dahl (Chief, Merchandising Section, Procurement and Sales Divi- 
sion, Grain Branch, PMA), and O’Leary (Office of the Solicitor) of the Depart- 
ment of Agriculture, and the buyers; representatives (Mr. C. F. Farrington, from 
Archer-Daniels-Midland Co., and Messrs. Burlingham and Gee); the approval of 
the Solicitor, USDA, was obtained; the contract was approved by Mr. Preston 
Richards, Vice President, CCC; and the contract was signed as of April 30. The 
sale was announced publicly by the Department on May 1 

It is noted that the oral agreement reached on April 17 provided for the sale of 
the peas on an “as is, where is’”’ basis, but that the formal contract provided for 
the buyers to assume risk of loss at time of delivery (which could take place within 
6 months after April 30); also the contract guaranteed delivery of the commodity 
in sound merchantable condition. The explanation offered by Mr. Tripp is that 
he negotiated and drew up the formal contract in accordance with his understand- 
ing of the oral agreement reached on April 17. 

(It was brought out at the hearing that the provision in the contract 
relating to delivery of the peas in sound merchantable condition did 
no more than fix the responsibility of the warehousemen to deliver 


the peas in such condition.) 
PART 3 


THe QuEsTIONS AND ANSWERS 


The hearing on the transaction in Austrian winter peas opened 
June 17, 1953, with Mr. Shelley the first witness. He reviewed 
information he had gathered on the subject and submitted to the 
subcommittee a list of 10 questions, as his own suggestion for the line 
of inquiry in the investigation. 

These questicns and the answers supplied by testimony and docu- 
ments presented to the subcommittee follow: 


1. Why was the feed trade in general not informed that there was to be 
a change in long-standing policy in sé lling peas and other surpluse Ss 
on a quoted-price basis only? 

With respect to notice of the CCC decision to sell its stocks of 
Austrian winter peas on a negotiated basis, representatives of CCC 
contended that there had been adequate notice to the feed trade, 
basing its contention on the following: 

(a) Discussion at a meeting of seed-trade representatives on April 2 
of the desire of CCC to dispose of its entire stocks of certain com- 
modities, including the peas; 

(6) Prior to April 1, 1953, the peas had been listed in the CCC 
monthly price list on a fixed-price basis. In the April list of CCC 
commodities offered for sale the peas were listed without a fixed price 
and with an invitation for the trade to inquire at regional offices about 
prices and locations of the stocks. The regional officers were in- 
structed to quote a price of $50 a ton. But the CCC representatives 
contended that the trade recognized this as an offer to negotiate. 

(c) Discussion of the specific commodity on April 8 with a repre- 
sentative of General Mills and the request to him that he transmit to 
other possible purchasers a desire of CCC to dispose of the peas. 
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However, it was brought ‘out that there had not been any press 
release or other general public notice of the desire or willingness of 
CCC to negotiate for the sale of the peas. 

2. Why was the policy changed? 

Howard H. Gordon, Administrator, Production and Marketing 
\dministration, told the committee the CCC Board of Directors has 
directed the disposal of commodities be under circumstances which 
will assure fairness, competition, and the best price obtainable; that the 
method used by CCC is determined following consideration of such 
factors as the storage condition of the commodity, the size of CCC 
ventory, the overall demand supply relationship, the prior rate at 
which stocks were be Ing returne d to commercial channe! IS, thee acy hee 
of an organized market, a futures market, and current price aamatians 
and other similar conditions; that, unde ‘r other conditions, sales have 
been consummated ona negotiated basis after making generally known 
to ne trade the availability of the commodity. However, Mr. Gor- 
don acknowledged that hitherto the CCC had made no negotiated 
sale approaching the size of the transaction in Austrian winter peas 
and that those who handled the sale for CCC were operating in an 
area Where there was no fixed policy. This circumstance, he testified, 
explains why those responsible for the sale took the unusual step of 
putting the matter before the CCC board for its judgment in the 
matter. The board approved the transaction. 

Wh yo were re sponsible officials in the PMA Grain Branch not informed 

brought into the negotiation for the bulk sale of peas? 

John E. Tripp, Chief of the Procurement and Sales Division of the 
Grain Branch, was present at and participated in the meeting of 
April 17, at which the sale of the peas was negotiated. The prelimi- 
nary draft of the contract was prepared by Arnold S. Dahl, Chief, 
Merchandizing Section, Procurement and Sales Division, Grain 
Branch, PMLA, on the basis of instructions from Mr. Tripp. 

At the time this sale was negotiated the Director of the Grain 
Branch had just submitted his resignation, to become effective on 
\pril 24. CCC officials said that, under the circumstances, they did 
not consider it necessary to bring him into consultation on the matter. 


Why was a price cut from $50 to $30 a ton throught necessary to move 

the peas? 

There was no existing general market for Austrian winter peas as 
feed for livestock. The peas had lost their value as seed. They had 
been offered at decreasing price levels for feed and only very limited 
quantities had been sold. Austrian winter peas are grown normally 
only for sale as seed to be used for winter cover crop chiefly in the 
South and Southeast. The normal annual production is too small 
for the commodity to have any genera! significance as feed material. 
In fact, the quantity of peas involved in this sale is slightly more than 
3 times the average annual production in the 5 years 1944-48. Mr. 
Gordon testified that, after steadily declining price quotations failed 
to move the peas, the CCC Board of Directors had gone so far as to 
authorize disposal of the peas by donation under section 416 of the 
Agricultural Act of 1949. When the offer of the ultimate purchasers 
was made, he said he felt the proposition should be accepted because 
it meant a return of approximately $2,400,000 to the Government. 
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5. Why was the price not cut and listed in the normal manner? It 
seems logical to assume that the feed trade would have snapped up 
the peas at the new price—at least within the 6 months granted the 
combine within which to make delivery 

This was a matter of judgment on the part of those responsible for 
disposing of these commodities. It was their judgment, on the basis 
of previous experience in trying to dispose of the peas, and — 
experience with other commodities, that a public offer to sell the pe: 
even as low as $30 would not have brought the increase in volume of 
sales necessary to liquidate the peas. 

6. What is the justification for giving the peas to the buyers on consign- 
me nt for 6 months, contrary to ¢ stablished policy? 

The peas were not sold “‘on consignment.’’ They were sold on the 
basis of a firm contract binding the purchasers to the purchase of the 
entire lot. The terms of payment are not unusual and are consistent 
with established policy. The time given the purchasers to pick up 
the commodity is not unusual and compares favorably with the 90 
to 120 days frequently given export purchasers, for example, to take 
delivery. The Department cited the case of Blue Lupine meal in 
the South, when the contracts with buyers made deliveries over a 
period of 9 months and the buyers made payment at the time de- 
liveries were taken. 

i How was it possible for a claimed “error in drafting”’ to creep into the 
contract, especially when the “error” was so in portant as to grant 
the buye rs a monopoly? 

The ‘error’ referred to is the inclusion in the contract of clause 11 
under which the CCC agreed not to sell any of its stocks of Austrian 
winter peas for feed west of the western boundary of Colorado for a 
period of 12 months. ‘This clause was canceled by agreement of the 
parties to the contract after Mr. Shelley’s speech called attention to the 
sale. 

It was quite clear from the testimony that the so-called “error”? was 
not an error in drafting the contract but that, in fact, it was the inten- 
tion of the contracting parties to have a provision in the contract 
that CCC would not offer anv additional Austrian winter peas for sale 
as feed on the west coast during the time when it was assumed the 
purchasers would be actively engaged in the disposition of the peas 
covered by this sale. It was further brought out at the hearing that 
CCC had no additional Austrian winter peas in storage west of the 
Rocky Mountains, that freight charges would have made shipment to 
the west coast of peas stored in the Midwest or South almost prohibi- 
tive, and that there was very little likelihood that CCC would have 
sold any of its remaining stocks of peas on the west coast under any 
circumstances. It appears, therefore, that inclusion of this provision 
in the contract was unnecessary and that if there was any error it was 
an error in judgment, rather than an error in drafting. 


8. Who participated in the April 2 conference at which moving the seed 
peas as feed was first discussed, according to Mr. Davis? Were 
any of the ultimate buyers or their representatives in this conference? 


The list of those attending this conference was supplied. It does 
include one of the purchasers, Mr. Gordon Burlingham. 
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9. With whom were the negotiations first started on April 17? Had there 
been any discussion with Department of Agriculture officials prior to 
this date on the part of any of the purchasers or their representatives? 

Those participating in the April 17 discussions were Mr. Burling- 
ham, Mr. Gee, and Mr. Hill, who is associated with Mr. Gee. Depart- 
ment representatives included Mr. Chase, Preston Richards, and Mr. 
Tripp. 

There were two contacts between the purchasers and the Depart- 
ment of Agriculture prior to this meeting. On April 14 Mr. Burling- 
ham called and asked for the April 17 meeting, saying that he, Mr. 
Gee, and a representative of ADM had gotten together on an idea to 
purchase the peas. The next day Mr. Farrington called to verify the 
fact that the Department was willing to sell the peas. Both telephone 
conversations were with Mr. Elwood Chase. 


10. Is this sale an indication that the Department intends to start un- 
loading all surplus stocks at prices beneficial to producers and 
grain dealers by tending to break the market price to farmers ? 

There was no evidence brought out by the committee to indicate 
that this sale adversely affected the market either for producers of 

Austrian winter peas or for producers of feed crops. 


PART 4 
(CONCLUSIONS 


On the basis of its investigation of this matter, the subcommittee 
has reached the following conclusions: 

1. There is no evidence of political or personal favoritism involved 
in the sale. The purchasers, acting as aggressive businessmen, took 
advantage of an opportunity which was not known to the general 
public, but which was known to others in the feed and seed business 
and might have been acted upon by them. 

2. There is no evidence of any illegality, either in the contract or 
the manner in which it was entered into. The contract contains pro- 
visions favorable to the buyers not usual in CCC contracts, but the 
evidence indicates that these concessions were demanded by the buyers 
as part of the conditions under which they made their offer for an 
unusually large quantity of a commodity for which there was no estab- 
lished market. 

3. The contract was fully approved by the proper officials of the 
CCC and the Department of Agriculture. 

4. Inclusion in the contract of the clause under which the CCC 
agreed not to sell any other such peas for feed on the west coast for 
12 months was an exercise of extremely poor judgment. In view of 
the remote possibility that CCC could have sold any of its remaining 
Austrian peas on the west coast, even had it tried to do so, there was 
no need for such a guaranty and its inclusion in the contract—in the 
face of a warning from one of its own attorneys that it would cause a 
congressional investigation—shows a surprising disregard for public 
opinion that the subcommittee hopes and believes will not happen 
again. 

5. There was no general notice to the publie that CCC was willing 
to negotiate for the sale of its entire west coast holding of Austrian 
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peas at a price below the quoted level. This may have been implied 
by the manner in which the peas were listed in the April offering of 
CCC commodities. It was communicated directly to a few individuals 
including one of the purchasers—but there was no general announce- 
ment to the public. To this extent the sale was negotiated in an 
aura of secrecy that is inappropriate to the conduct of public business 
of this nature. 

The subcommittee does not believe that the interest of the United 
States in disposing of this commodity at the best available price would 
have been prejudiced by an open public announcement to the press 
that CCC was willing to negotiate for the sale of these peas. It would 
certainly have been more consistent with the requirement that public 
business of this nature must be conducted in such a manner as to 
obviate any suspicion of favoritism and give every citizen an equal 
opportunity to participate. From statements made at the hearing 
and actions since that time, the subcommittee believes that CCC 
officials have learned a lesson from this experience. 

The subcommittee is not opposed to negotiated contracts, as such. 
It realizes that CCC will have a difficult time disposing of some of the 
commodities it has in its inventory and that in some instances nego- 
tiation may be the best available method of sale. The subcommittee 
is not in a position to dictate policy to the CCC Board of Directors, 
but it strongly suggests that the time and embarrassment entailed in 
future hearings such as this might be avoided by general public an- 
nouncement of CCC’s willingness to negotiate for the sale of any 
commodity it intends to dispose of in that manner. 

CuHarues B. Hoeven, Chairman. 
Paut B. Dagur. 

Pace BreLcuer. 

Wituram R. WILLiaAMs. 
Witiiam C. WaAmpPLeER. 

KE. C. GarHincs. 

Cart ALBERT. 

Pau C. Jones. 





